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STATINTL

Piles. S 1 10 wareniay R

Lual Conpensaticn restrictions apylied toa:ploynent by CIL oran e | R
vidusi wWorxing outside regular hourp of 'Qon-cd:xflictcing ‘employment. L e

1. Tids igenoy ig presently planning to obtain tie services of g
Covernment enployee for work to be p.rfonmed outside his'z;unaglvwarkmg
hours. There is no untdcipated or ] . et B
types of erlojrent, and, altrough the employee ie presonily ‘recelving
an anmual saanry, we wish te enllst hin Gu elther & salary cr por diem

ar fee basis, The zvestion «f confliet m.th thi various dual compensation
statutes in.g #resents itsell, S »

2. The presont law has svolved from & series of statutos dabing -
back to 1B83y. The provisions are fourd in Sections 58, 62,769 and 70 SR
cf 11tle 5 USCA -nd are 1o be construcd i parl materia. Oeperally, - -
seless exprossly auphopiy d by law ew they Prohidit: cerpensation Jfor-
Cxira services {Secticn 69), additional, pay, é:xt.ra.allcwame‘s, oI COmpen-
sation %o an- officor cr other rerson, uhose salary, etc, is Tixad by
aw or other rerulations (Secticn 70), holding a double =ffing (Section
o2 ), avRIMb1MLY of noney for more than ome salary (as g furuner 1ims te
ation of Yasctipp 02)Zection 58)e  There are sohe additicnal exceptions
rudeting o rotirsd ailltery and naval rersonnal which ars clearly defined
<o the mtatute gnd are extraneous to a genernl discussion of the ‘topie,
2o The interprotation ang understanding of these statutes uas been
Bo.rce of cortinual o Sasrecmont ameng both Juripts and excoutives for
T pericd of dima, Although some confusion hawy baen resolved, the
Cacas present a ciain of conclusions mhich ig lacking in any unequivocal

& @

R

Le The purpose of these statutos and the ‘007‘111'110‘51-11&1‘ nti . rpretatiun
of tham is well stated in Title 5 Usca Section 58, note 3; - N ,

"The uvil intended tc be grarded against by these atatutes wap

2t 80 mueh plurality of of fice as i\ was sdditiohal Pay or gompensalion .
to an officer holding but one oifice for perforuing adds tioral duties .
er the duties propoerdy belinging to another, If 4o actually and
rightfiiyy nolds twe $onmiesions and does the duties of tws distinet
cffices Lo may, in so far as thls scchion s ¢ ncerned, receive the
selary whick has been appropriated o each office. (1878). 16 Op. Atty,
Uens 73 (1377) 15 Upe Atly. Gen, 306, o T

Pui tie otherhand 44, has been cald that
net oni;” to dostroy double or extra eompoe
oidine of nore than one o

the Acts are intended .
nsztion, but to prevent the
ffice or employment urdor the Government by
SN2 purgen at the sane timg, without axplicit authority of lair, wan
(3B%7) “Pe Alby. Gen, 123, ’ : e

Se & leading case on the adim - ie,pynﬁpsa-ommuqom@ 128
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elery of o comalites in the liouse of Represcntatives at the same tims
ao boid the position of a clerk dn the Uffice of the Fresident, The

curt sl (in regard to Seotions 58, 69 and 700 thaty

oo "he arz of the g;mmsmmwm%a}%%%r% e
purpose o trds legislation was % prevent s person holding ap office.
cr appelntzent, for wileh the law provides a dafinito conpensation by

-~ wAy of saiary or otherwise; which is intended to cover all the services
wiich ar such olficer he may be called upon to render; from recedving
wxbra eosonsstiony edéitionsl ailowances, or pay for othsr servides
witdeh may bs reculred of him, elther by Kot of Longress oy by ordar of .

Lhe hesd of nls departuent, or in any otner pode, added to ur ronnected

witl the regular duties of the placo wideh he halds; but taat thoy ‘

bave no o, ldeation 1o the ecase of two distinct offices, placen, or
(montey cach ef whieh has its owm dutios and its o compensation,

waleh affices wuy toth be hold By cne pors n at the camo time. In

it leiler conn, bo o ls, nothe iye of the lar, tmo officars, or holds -

i AL

o panees or gy pecinlitents, Lw funstions of ahich are separate and
“loiinnt; rod, aceording #0 ald *ae declslons, ho is in such case
rlitdn. uoroeaver Loe tae compensations,” ©o0

Tuo case wam clted w.th g provel by the Attorney Guroral in 1% Upas Atty.
“ena 121 (1EBL) as tic latest svtloritys but 1t should be noted tha b the
deciplon was handed dovn prisr te the passage of the Ant of 155k whieh has
Yean ¢ onsirund by oswse Judpos as o distinet renunciation of thao thedry of
doubie ff.o~ for widch the saunders ense stotds She Savnders cazse was o
R cited In LGck Ve UeSe, U1 Court of elsims Ll (1906), but the tourt

v
i 4 T v e B -
regtricts its o, liezbion in savings

Fif ve distinet offizes wire speclally authordzed by law to be
held v v o pLroon, & in the act provided, then the compensaticn

attacruc o Lot may o pald to the incumbent,ss® :

Ihe clain hare arcse tirough employnent by the Havy Dopartment at the sams
tire the on soyce hele on appoelntaent as a Notary Publie. In roviewing the
veriinent stotuion, the court aleo statod thals ‘

"It wouldd be difficult to concelve of statutes wore explidit for
the purpose indicated, but as tucy would not 2srait the holding: by
We some jorscn, of Ytwo distinct offises, places or. erploynents, coch
with itz ovm conensation and duties,? the Congress scon afiay the S
cecizion in the case last cited (US va Saunders), pasird the wet of
July 31, 259Lvs wiich, so far has arplied to this cane, raadss

"iGection 2044 No serson who holds an office tne sslary or aniual
comyionsation attachod to winlch amounts ta the s of two thougand (iva
hunared dellors shall bo agpeinted to or held aiy other offica to waldh
conuensntion is attached enless specially authorived thore $o bo lowsy
but wilo el:1l not apply to retired oificers:, & R ‘

“him enlorstand oo of the Act of 10%) is supported by the Attozmj'j%neral' .
in 2L Gpe AWy, Gone (3525): -

Plunire 13 11ltle aoubt but tuab the Aet of 189) was enacted to
- Kpproved Eor Reldie2004109/63 ¥ CIARDIS4-D0209RAMAO0TE05HBuitions and

OLTLN Wie Baaary proviced for cach by law.®
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. In UsBa va Sheu, 55 Fo(2md) 302 (1932), a listrict court accoptod #he inters
pretaidon of Sestion 50 as overeoming the previous doctrine of the Saunders
capy ihat wne person can be regarded as two officers, The coury, however,
dad met Find that employoent a8 a court messanger pt a Cized salary wag ine
penpatitlio %0 a position also héldd as court orieor at a per diem. In
wwﬂ«eu_.l Ve ‘J.S‘., 21 un L2(190J), the doctrine that cae person may hold

7o peparate and distinct officea wos reaff:rmed but the additional. ctise
sensebion ras prchliftes by the exirea sllowanse restrictions. el fection 70.
‘*v’ra, an angineer .n the Trocsury Lopartment perforaed his fuil time Jlob
during tho sacc seriod that be was providing engircering assistance to the
Departasnt of o Inteciors Thers was no appropristion provided for the
enanoaria services by the epartaent of *(.hu Intorior, ner was there a
SOrSoBAL SONt m’c br Lm en e enginsse and Interioxe b bad simply béen
seagignmtes T Greng iy Lo arform the additional services and the court
“"‘“.m'i tret ho was nei casled upor to render a service required by law lor
i Lizre wre any {ixes resuncrations

R 6. :‘s'; 't“i-u ;oint 11 seems necsssary to distinguish vebwmen Sectlons
O and 70 wh pranlbit paymont of extra coapensation and allowances, and
: ;..m Be ctwm i‘;-:. and €2 waleh restrlct the use of monoy, or the appeintoent
Indivitonio, tor avothor office eaveyiay o flixed aalari, Uader Pations
O dl"v aral ?», the oechiblition on..._,"» r &, :1lics to extra com:onsatlion -for services
Lnoampatible with Ul ihich the compensation is fixed., <Cffices are
*n':ztibx‘ 5 roance of "He duties of one will | prevent Or 20hw
! -,.ct wiilt the - o of tha dutiles of the othcr, or \man the holding
the two is ,”«‘tmr. Yo the polley of the lawe  (4itde 5, USCA, Section
note 3). Iavticn BO, on “tho other hand, relates cnly %o -the payment of . .
Gownie salories; end, in thie regpoct, a salary has boen definad ass:;

T

Wrxp fixed poriodicsl conpensation paid for aervioes m;der@d;
& sialed comprnoation, amounting to so wueh by tho year, month, or :
other fixed roriod, 1o bLe pald to publis oifices or person and perscns’
in g rivite }itl&ymmm, for the purformancs of coffiedzl duties or-
. the rowl-rin: of sirviers of a particular kdud, more or less defl.utely

£

somnribodsrs® Ulapk's Law Ulctlonary, Third tde

In Vection &2, Lh:  rohibidon explicicly applies 9 a holding of an noffice
mr, in dafin.tien, "y rubtiic statien or cmploynent conferred by the c:,yoint--
ut of povernanhe” Tho torm emtivacen the idea of tenure, duration
moluzent, and autlege  Uels Ve iartnell, {lzes. 1068) 6 Vsall. 385, iﬁ be
in eummnr., 41 aoceers et the prohibitions contained in 69 anx|
S T lmar .l.;f wpen the fanenn 'xtibilitf ol the two tyses of anploymont
in Semnosnn SEoand 62 bhe dis tinction’ reats upon vhtat.m or not an
x wionel o [fice and Tixed salnry L invelved, Secbtion 56 regiricts tias
n,prenrietion of oney 3 Lroayment A sl pudtson receiving more than one
:;_J.nr,* whop the mambined woount of sueh salary exceeds o thoupand dollars
& year. oot oon 62 o roviges that wr person holdipg an office with a fixed
painre of v thoumend fn’v hundred dollara may be appointed to or hold
ary ctoer effioe with o fixed compensaticns  Sccetion 69 and 70 restriet the
sayrent of nad recsivt of th eoppensation for wiirk alrealdly satubidshed
byogaw ow. Mot rocwud Lo amounle ’ T

Te It weudd hme o onr that the prolhiibitions of »oc’bmns 63 and 70
el not a, .L,," io any vork perforeed in 3 temporary capacity by ac ‘ndiv..duau.
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